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EXECUTIVE SUMMARY 
 
  This report represents a culmination of the work done in the Auditor’s 
Office during the four and one half years it was open.  Very early on, it became clear that 
there was a pattern of complaint about the manner in which the Omaha Police 
Department conducted traffic stops, especially in north and south Omaha.  As the Auditor 
followed the string of evidence about traffic stop complaints, each tug further unraveled 
the knot of problems plaguing the Omaha Police Department’s troubled relations with the 
community over the past twenty years or so. 
 
  For instance, a citizen may complain that an officer was rude or treated 
them like a criminal for a minor traffic offense.  As the Auditor began to look into what 
the department’s definition of rudeness was, it was clear that the department did not have 
clear policies about a number of important policing matters.  A seemingly simple 
complaint of rudeness during a traffic stop quite organically grew into many more serious 
complaints about the department, such as: 
 
  ----  Officers were rude, dismissive, non-responsive or overly-aggressive 
during minor traffic stops; 
  ----  People of color complained of much harsher treatment in their 
communities than in other parts of town; 
  ----  Citizens complained that they were handcuffed and searched for 
minor traffic cases; 
  ----  Uses of force often escalated unnecessarily, resulting in further 
charges and arrest; 
  ----  Complaints were disposed of in an unsatisfactory manner, sometimes 
giving rise to new or additional complaints; 
  ----  Numerous fourth and fourteenth amendment violations were 
discovered, as well as incorrect interpretations of the law; 
  ----  There appeared to be lax or complicit supervision and management 
did very little, if anything, to address the ongoing community concerns; 
  ----  In-service training had been neglected for years;  
  ----  These complaints were longstanding and left unaddressed, causing 
great distrust and fear of the department within the community. 
   
  The department has not adopted the modern policing practice of reviewing 
citizen complaints to determine the department’s effectiveness.  Nearly every police 
department nationally of any prestige has turned to this method of improving its delivery 
of policing services.  The Omaha Police Department has remained stuck in the past 
relying on reactive, harsh policies that have been discarded by more effective police 
departments throughout the country. 
 
  This report sets out to describe, by analyzing traffic stop complaints, how 
the department finds itself currently estranged from many of the communities it serves 
and offers suggestions about how it can repair those relations. 
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I.  OVERVIEW 
 
 The Omaha Police Department has serious problems with how it conducts 
traffic stops.  
 

These problems include (1) legally questionable conduct by officers, (2) 
inadequate policies, training and supervision, (3) rudeness in dealing with citizens, 
and (4) possible patterns of discrimination.  

 
This report opens with brief summaries of three traffic stops that dramatize  

these problems. The report then analyzes these problems in detail. 
 
 
     ---  Traffic Stop #1: Two Hispanic females driving in a car are stopped by two male 
Omaha police officers for having a “white light shining through” the back of the vehicle.  
When approached, one female stated, “You have no probable cause to pull us over.”  
One officer responded, “What, are you a lawyer?”  The other officer asked the passenger 
to get out to look at the back of the vehicle.  When she stated there is no white light 
shining through, the officer said he had had enough and shoved her up against the car 
door.  She screamed that she was pregnant and tried to protect her stomach.  The other 
officer came around and grabbed her by her ponytail and both officers dragged her to 
the ground and handcuffed her for “Resisting Arrest.” 
 
     --- Traffic Stop #2: An African-American father and his two teenage sons were 
driving home with their car loaded with groceries.  Two male Omaha police officers 
pulled them over for having a “white light shining through” the back of the vehicle.  As 
the officers approached the vehicle, one officer shouted for everyone to raise their hands.  
The father asked why they were being stopped but the officer ignored his question.  The 
other officer removed the son from the back seat and began to pat him down.  The father 
again asked what was going on and got out of his vehicle.  An officer slammed him to the 
ground and handcuffed him and put him in the cruiser with a “spit hood” over his head.  
The father was charged for the “white light” violation as well as “Disorderly,” 
“Resisting” and “Obstructing.” 
 
     --- Traffic Stop #3:  One male and one female Omaha police officers followed a 
young African-American female college student for having an “Expired Plate.”  When 
the young woman pulled over, she got out of the car screaming and said she was going to 
be sick because she was pregnant.  The officers ordered her to get back into the car. 
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When she did not get back in the car, they tackled her to the ground, placed her on her 
stomach, kneed her in the back and handcuffed her.  Her new plates were on the front 
seat of her car. 
 
 
Discussion 

 
These examples highlight just a few of the many, many complaints filed against 

the Omaha Police Department (OPD) over traffic stops.  In fact traffic stops represent the 
vast majority of complaints filed by citizens against OPD.  Most of the complaints focus 
on harsh treatment, but they also involve a pattern of unfairness and discrimination.  

 
Why do complaints of racial profiling persist in Omaha?  Why are traffic stops the 

source of so much discontent and formal complaints in Omaha’s minority communities 
but not in white communities?  Why hasn’t OPD, adjusted its practices to ensure that 
traffic stops are lawful and professional?  
 

Professional police departments today make a practice of learning from citizen 
complaints and other problems that arise. They have learned how to engage in effective 
proactive preventive policing without aggravating relations with citizens. OPD and some 
other departments, however, are stuck in the past, still relying on tactics such as pre-text 
traffic stops that are ineffective in fighting crime and offend law abiding citizens. None 
of the three cases described earlier involved a serious crime. No dangerous criminal was 
arrested. The only result was damage to community relations.

 
  A modern police department truly understands and cultivates its relationship 

with the community.  The community is an important crime prevention and crime 
fighting tool:  indispensable to the department’s success.  While modern departments 
recognize the value of a true community partnership, outdated departments, like OPD, 
treat the community with suspicion and disdain, alienating the very community that could 
assist the department in its crime fighting efforts. 
 
 
The Scope of this Report 
 

In an attempt to illuminate the causes of these complaints, this report examines 
the separate and distinct parts of a traffic stop typically conducted by OPD and the 
resulting complaint patterns.  The report goes on to analyze the practices and procedures 
that give rise to the community’s repeated complaints.  By closely examining both the 
complaint patterns and dissecting the traffic stop practices, this report will lay bare the 
anatomy of these traffic stops in an attempt to uncover some of the root causes of these 
complaints.  
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II.   TRAFFIC STOP ANALYSIS 
 

 
A.  Traffic Stop Complaints 
 

When the Auditor’s Office opened its doors in June 2001, the first of many traffic 
stop complaints began to trickle in.  Patterns regarding the nature of complaints were 
immediately noticeable.1  Complainants were generally people of color, sometimes 
Hispanic, but usually African-American. They typically complained that they were 
stopped for no good reason or for a very minor offense, such as “Improper Display of 
Plates.”  
 

Complainants often reported that the officer would not answer their questions, 
like “Why was I pulled over?”  Officers were often silent or rude.  Many stops 
deteriorated as the complainant insisted on information and sometimes became 
argumentative when the officer maintained his silence. Searches and pat downs often 
created more hostility. Complainants often reported feeling like they were treated like 
criminals. 
 

Some traffic stops deteriorated even further resulting in officers putting hands on 
the complainant, taking the complainant to the ground, putting a knee in the 
complainant’s back, and handcuffing the complainant.  In many of these cases, the 
complainant is booked in to jail and charged with “Disorderly Conduct,” “Obstructing,” 
or “Resisting.”  Bookings caused some complainants to lose their job because they failed 
to make it to work or they lost their vehicle because their car had been towed. Tow and 
storage charges are often too expensive for complainants to retrieve their vehicle. And 
remember, all of these problems arise from a very minor charge such as “Improper 
Display of Plates.” 

 
 
B.  The Reason for the Stop 
 

Few of the citizens who complain about stops of this kind are found to be 
involved in any serious crime.  Occasionally, the complainant was found to be in 
possession of less than an ounce of marijuana or had an outstanding traffic warrant, or 
had a passenger with an open container or no seat belts; the additional charges were very 
minor.  

 
The success of officers in finding additional criminal charges through a traffic  

stop is measured by the so-called “hit rate.”2  That is, what percentages of stops yield 
contraband, or weapons, or wanted offenders?  Where there is a “hit,” the stop can be 

                                                 
1 In both the June 2003 and the June 2005 quarterly reports, the Auditor’s Office documented a two year 
analysis of complaint information.  Those reports and the fourteen additional quarterly reports can be found 
at www.ci.omaha.ne.us, click on departments, and then click on Public Safety Auditor. 
2 Fridell, Lorie A.  “By the Numbers:  A Guide to Analyzing Race Data from Vehicle Stops.”  COPS 
Office, www.cops.usdoj.gov/default.asp?Item=1476.   
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described as a success. The Police Auditor has asked OPD if they can establish any type 
of “hit rate.” They do not keep such records. As a result, OPD has no idea if traffic stops 
for minor violations are effective in locating serious offenders. The “hit rate” issue 
dramatizes the extent to which OPD continues to engage in a practice that does not 
address serious crime and only antagonizes citizens. 
 

   The very worst of all of the traffic stops are those where completely law-abiding 
people are stopped only because they fit an overly broad description of a suspect, and are 
then treated as though they are were criminals.  The people who suffer these types of 
traffic stops are probably lost to the police department forever.  Good citizens, who 
ordinarily would support the department in any way they can, become so disenchanted 
with the department because of the way they have been treated that they no longer assist 
the department in any type of crime prevention.  

 
---Traffic Stop #4: One particularly memorable case illustrates this problem.  A 

Hispanic male, about 30 years of age, was driving his fiancée’s properly plated and 
registered vehicle with his mother as a passenger.  She was about sixty years of age, still 
recovering from a recent surgery that required she wear thick, dark sunglasses and she 
spoke little English.  They were on their way to the airport to begin picking up guests 
arriving for the son’s upcoming wedding. 
 

   On their way to the airport, on busy Abbott Road, they were spotted by two 
OPD officers.  The officers were in a single cruiser and the more experienced officer was 
training the younger officer.  The older officer suggested to the younger officer that 
certain license plates with rust marks may indicate a plate had been improperly changed 
to another vehicle or, perhaps, even stolen. 
 

   Without any other information or observation of any violation, the officers, 
operating under the rust markings assumption, began following the Hispanic man and his 
mother.  They radioed in to run the plates and improper information was either conveyed 
or heard, indicating the plates did not fit the vehicle or the plate number radioed in was 
stolen (It was never entirely clear who in OPD was responsible for the mistake).  The 
officers, based on the incorrect information, concluded the vehicle was likely stolen and 
decided to conduct a felony traffic stop.  A felony or high-risk traffic stop includes tactics 
where the driver of the vehicle is contacted by the officers from behind their car door, 
voice contact is made by shouts or the PA system and officers’ guns are drawn, as they 
are anticipating danger. 
 

   The two officers shouted at the son and mother to get out of the vehicle with 
hands high.  They were ordered to kneel or lay on the ground.  The son was all the while 
shouting that this must be a mistake and also attempted to translate the orders for his 
mother, who ended up kneeling too near or actually on the busy roadway.  When the son 
tried to tell his mother to move, he claimed he was told to “shut up.”  The officers did, 
however, need to move the mother. 
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  Apparently, she did not understand what was being asked of her and she was 
having difficulty seeing, so she stayed where she was.  Then, one of the officers tried to 
physically lift her off the roadway.  While attempting to do so, he knocked her over, and 
then fell on top of her, injuring her further.  Once the officers picked themselves up and 
sorted things out, all the while, leaving the mother and son laying along the roadside, 
they rechecked radio and discovered the entire contact had been a mistake.  The son 
disputed that any apology was given and he and his mother filed a complaint.  After the 
stop was concluded, the mother sought medical care. 
 
            Because the complaint process is so secretive and convoluted, the family was 
never very satisfied with the results of the investigation or the explanation they were 
given by OPD as to why they were stopped in the first place and why they were treated as 
they were.  I suspect their dissatisfaction derived from the fact that there really was no 
good reason for the stop or for their treatment.  But, left to draw their own conclusions 
about what and why this occurred, it is fairly obvious what they might discern. 
 
 
C.  Pre-text Traffic Stops   
 

      Pre-text traffic stops involve stopping a driver in a vehicle for any number of the 
many, many regulatory traffic violations on the books today.3  They include having a 
dirty license plate, flicking a cigarette out the window, having too dark window tint, or an 
“obstruction” hanging from the rear view mirror. 
 

      The more odious practice of pre-text stops occur when police are randomly 
looking for wanted persons and stop every vehicle in an area to check who is in it.  
Typically, the police would need a reasonable articulable suspicion that a driver was 
involved in a crime to stop them.  With the pre-text stop, law enforcement need not make 
such a nexus so long as they have probable cause for any type of minor violation. When 
police departments use traffic stops as crime investigation tactics, the officers inevitably 
treat the drivers as criminals.  

 
     The question for OPD, then, is whether or not this longstanding and seldom 

reviewed practice is yielding the type of results the department desires or whether this 
tactic serves only to alienate the community. 
 

      The following section examines some of the serious legal and policy issues 
associated with pretext traffic stops.4  The analysis is based on actual citizen complaints 

                                                 
3 Whren v. United States, 517 U.S. 806 (1996). 
4 D.  The Data and the Methodology: 
In the seventeen quarters, or more than four years, that the Auditor’s Office issued quarterly reports, this 
Office reviewed approximately 464 completed internal affairs investigations of citizen complaints.  We 
typically categorized a complaint as an “in house,” “in person,” or “in vehicle” contact between citizen and 
officer.  Of the 464 completed investigations, a random spot check of ten percent of the total completed 
investigations revealed that “in vehicle” or traffic complaints comprised exactly half or 50% of the 
completed investigations.  The balance of the investigations was fairly evenly split between “in home” and 
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filed against OPD officers and supplemented by other sources of citizen feedback. OPD 
has not accepted this approach, which an increasing number of departments are using: 
analyzing citizen complaints to identify problems that need to be corrected. 
 
 
D.  Probable Cause Issues 
 

      All traffic stops for a traffic violation begin with probable cause.  Probable cause 
refers to having enough evidence or facts to reasonably support all elements of a 
violation, in this case, a traffic violation.  This threshold of facts is required before a 
police officer can contact a driver for a traffic stop. 
 

      A slightly lower threshold of facts or evidence permits a police officer to contact a 
driver for a traffic stop for further investigation of a crime.  This standard is referred to as 
“reasonable articulable suspicion” (RAS).  If an officer can reasonably articulate facts, 
also taking into account exculpable facts that a crime has been committed or is about to 
be committed, then the officer can contact that driver for further investigation. 
 

      The upshot is there are two different standards for traffic stops:  one, probable 
cause, applies to traffic violations; and the other, RAS, applies to non-traffic crimes 
(keeping in mind that a few driving violations, like DUI are considered crimes, not traffic 

                                                                                                                                                 
“in person” contacts.  Even so, traffic contacts comprised a sizeable portion of the complaints, and 
therefore – the review data. 
 
While the complaint investigations comprise the bulk of the data, the data of complaint feedback also 
includes cases the department refers to as “DNF’s” or “Did Not Formalize.”  These are cases where the 
citizen begins the complaint process by filling out a complaint form and contacting Internal Affairs, but, for 
some reason, does not complete the formal investigation.  In these cases, citizens sometimes convert the 
formal complaint to an informal complaint, where the officer’s supervisor is notified of the citizen’s 
complaint and the supervisor handles it.  In addition, some citizens simply do not go through with the 
formal investigations, but the Auditor’s Office has still discovered the nature of their complaint against the 
department.  In the same seventeen quarters of reporting, the Auditor’s Office reviewed approximately 350 
“DNF” files. 
 
When Internal Affairs conducts investigations, they rely on interviews to build their case.  These are 
interviews of the complainant, witnesses, target officers, and witness officers.  The interviews also provide 
the Auditor with yet another rich source of information to analyze for patterns and trends of complaint.  In 
the four and one-half years the Auditor’s Office was open, the Auditor reviewed over 2000 interviews.  
Likewise, the Auditor tracked citizen contacts – phone calls, drop ins, emails etc, which were generally 
questions and feedback about officers.  Over the same period, those citizen contacts reached approximately 
3200.  In addition, the Auditor spoke at over 200 public speaking engagements where citizens were also 
able to share their complaints and feedback about OPD. 
 
All in all, the amount of data from which the Auditor could draw on to analyze trends and patterns of 
complaint was quite extensive.  Unfortunately, the Auditing Committee never fully supported the office, 
especially requests of software or staff that would allow for more statistical analysis of the data.  Even so, 
the Auditor applied as many quality assurances as possible to ensure the collection of accurate data.  The 
data was analyzed critically, best described as a legal analysis.  As a result, the analysis, conclusions, and 
recommendations are those of the Auditor’s alone. 
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violations).  It is further important to note that probable cause requires more facts than 
RAS and probable cause applies typically to traffic violations that have already occurred 
while RAS more likely applies to criminal conduct that is about to occur. 
 

      In the very first month on the job, the Police Auditor visited with the Lieutenant 
in charge of training.  In preparation for an in-service training on traffic enforcement (the 
first of its kind in over twenty years, I was told), he discovered an error in OPD’s 
Standard Operating Procedures (SOP). The SOP confused the distinction between 
probable cause and reasonable articulable suspicion. We discussed how long he thought 
the error had been on the “books” and the Lieutenant guessed twenty years. The error, in 
my estimation, was very serious, and I immediately notified the Chief. The error in the 
SOP was soon corrected, but there were no changes in either training or on-the-street 
traffic enforcement practices.   
 

      The error in the SOP (Attached as “Exhibit 1”) illustrates two problems.  First, the 
SOP states that you can stop a car based on reasonable articulable suspicion if you end up 
with probable cause by the conclusion of the stop.  This statement is only correct if the 
original offense is something criminal in nature. It is incorrect as applied to a traffic 
violation, however. This crucial distinction is not made clear in the SOP.  The SOP 
literally reads as though you could stop someone for speeding without corroboration – 
like using a visual estimate instead of a radar clock (see the discussion of this problem 
below), but arrest them for something else, like possession of less than an ounce of 
marijuana.  The arrest would be based on evidence discovered by the end of the search of 
the vehicle even though there was insufficient probable cause to support the original 
contact. 
 

      The second error involves the sentence, “the vehicle to be stopped has committed 
or is about to commit a traffic violation . . . . “  This is a misstatement of the law because 
it allows an officer to stop someone who is about to speed, or about to run a red light.  It 
is impossible to prove that someone is about to speed or run a red light. (This example is 
also illustrated by the use of VES in speeding cases which is discussed further below). 
 

      While the SOP was corrected by General Order, there was no additional training 
or discussion to explain why this distinction was so important or to discuss what changes 
needed to be made to the department’s traffic patrol practices.  I believe, based on the 
hundreds of traffic stop complaints that I have received, that this practice of stopping 
vehicles too soon, without sufficient probable cause, continues today, particularly in the 
minority communities where the ratio of traffic stops is much greater.   
 
             In further support of my statements regarding OPD’s inability to identify and 
apply the critical policing distinction between RAS and probable cause, I note a Nebraska 
Supreme Court case, State v. Johnson, 256 Neb. 133, 589NW2d 108 (1999) (Attached as 
“Exhibit 2”) that was discovered during research on this topic.  While this case deals 
more specifically with the issuance of a warrant, it speaks directly to the difference 
between RAS and probable cause.  The court goes on to say that it has applied the wrong 
standard, RAS, when probable cause was required, for nearly the past twenty years.  As 
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incredible as this is to believe, it is possible that the Supreme Court’s error was somehow 
adopted by OPD. 
 

      The ramification of having a police department operating without a clear 
understanding of the important distinction between RAS and probable cause is 
breathtaking.  It is quite simply the difference between a citizen being properly stopped, 
detained, arrested, or jailed and not.  And even more importantly for the future, it can be 
the difference between having a criminal record follow that person around the rest of 
their life or not. 

 
 

E. Visual Estimates of Speed Issues 
 

       Visual estimates of speed by officers is another pattern of conduct that constitutes 
a serious Fourth Amendment violation.  
 

       Many of the first complaints received by the Police Auditor involved speeding 
cases.  Most came from racial or ethnic minorities. Citizens frequently reported that 
although they were told they were stopped for speeding, they were never told their speed 
and were never actually charged with speeding.  Instead, the officer would then search 
their car, pat them down, and charge them with something other than speeding: lack of 
insurance or registration, minor possession charges, etc. Often these stops resulted in 
numerous charges, sometimes jail, and sometimes, a tow of their vehicle.  These stops 
created great animus in the community and most citizens suspected racial profiling. 
 

       Reviewing these complaints, I often suspected bad traffic stops, but could not, at 
first, prove why.  If officers were stopping people without sufficient evidence of speed, 
they would have no probable cause – a prerequisite for a lawful traffic stop.  Through 
discussions with officers and statements by complainants, I eventually realized that OPD 
officers were stopping citizens for “Speeding” based on a Visual Estimate of Speed 
(VES), rather than a radar reading.  A VES is a procedure where officers estimate a 
vehicle’s speed based solely on his or her observation. 
 

       While VES, as a practice, has many valuable assets, I had never heard of it used 
to establish actual speed for the purpose of a speeding ticket.  Think about it.  How could 
the City ever prove in court the actual speed of a vehicle when the only evidence was a 
visual estimate of speed?  Since VES has an error rate of +/-3MPH, it could never be 
used to accurately determine speed.  
 

       Using only a VES violates Nebraska law. Section 60-6,192 Neb. Rev. Stat. 
(Attached as “Exhibit 3”) requires that the actual speed of a vehicle be corroborated by 
electronic, mechanical, or radio microwave.  That means that a radar clock or a pace or 
some other means must also be used in addition to VES to prove up speed in a speeding 
case. 
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       Armed with this information, I began to ask around OPD about proof in speeding 
tickets.  I asked officers, Sergeants, Lieutenants, Captains, and even a former Chief and 
they all confirmed that they had stopped vehicles for speeding based on a VES alone, in 
spite of the statute requiring corroboration.  I reported this misapplication of law in a 
Quarterly Report. When I was asked about my recommendation at a Union Hall meeting, 
I was nearly booed off the stage. 
 

      I recount these episodes to illustrate how widespread and entrenched this belief 
was within the department.  I was also very surprised that this aberrant practice had not 
been detected sooner and wondered how long it had gone on.  It is impossible to know 
how many people were improperly stopped by OPD officers using a VES of speed alone 
to prove up speeding.  But, if this practice has been used in only certain parts of town, it 
could certainly support a selective enforcement complaint and, again, raises serious 
Fourth and Fourteenth Amendment concerns. 
 

         Recently, Chief Warren assured me that this practice was no longer being used at 
the department.  Nonetheless, I also recently received yet another call from a young 
African-American man who was stopped in his vehicle and was told it was for 
“speeding.”  When he asked “where is the radar clock,” he reports that the gang unit 
officer replied, “I’m the radar,” implying that VES was all that was needed for the 
charge. The young man never was charged with speeding. 

 
 

F.  Approaching the Vehicle 
 

      Another category of complaints relate to “the approach,” referring to how officers 
approach a citizen or vehicle and make the initial contact. Initial contacts with citizens 
are covered by the OPD SOP in the section entitled “Citizen/Officer Contact,” (Attached 
as “Exhibit 4”).   Part III directs officers to “inform the citizen as to the nature of the 
contact, as soon as immediately practicable.”  It further directs that, “[o]fficers shall at all 
times be courteous, patient and respectful in dealing with the public [and] shall avoid 
asking or answering questions in a short and abrupt manner and shall not use harsh, 
course, violent, profane, insolent, indecent, suggestive, sarcastic, or insulting language.”  
 

      A large category of citizen complaints involve violations of the SOP on 
“Citizen/Officer Contact.” The formal allegation by the citizen is often “rudeness.”  
Many of these complaints also involve additional allegations, including Fourth 
Amendment issues that dramatically increase the seriousness of the incident. 

 
1.  The Problem with Rudeness 
 

After reviewing the actions of hundreds of officers over the years, it is clear that a 
great many officers have mistaken so-called “aggressive policing” with rudeness and 
disrespect.  When I refer to rudeness, I am not talking about a case where the officer 
forgot to say “thank you.”  Many complaints describe officers’ behavior as “out of 
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control,” “over the top,” “aggressive,” and profane.  This is a tragic and regrettable 
development for any police department.   

 
Nothing chafes citizens more than being treated rudely by their tax paid public 

servants.  I hear this complaint over and over.  Citizens frequently comment that while 
they are prepared to pay their ticket if they violated a traffic law, they are offended by 
rudeness. The damage done extends far beyond the citizen involved. Many tell any and 
everyone about the incident, with the result that the department gets a reputation for 
rudeness even among people who have never been stopped.   
 

Citizens also complain that the officer failed to explain why they have contacted 
the citizen.  Not only is this another form of disrespect, but it is in direct violation of the 
section of the SOP mentioned above. There is no reason why an officer cannot give a 
citizen some explanation for the contact. Explanations are important not just in traffic 
stops but also in “in-person” or “in-home” contacts.  Officers’silence or stonewalling 
invariably escalates an incident and leads to a physical arrest. 
 

When citizens complain about this type of treatment, they are invited to file a 
citizen complaint.  Some of these complaints turn into line investigations – an 
abbreviated investigation conducted by a sergeant.  However, I have not seen a SINGLE 
line investigation for approach or rudeness result in counseling or reprimand of an 
officer.  
 

If the citizen does file a formal complaint, an Internal Affairs investigation 
ensues.  In almost all cases, allegations are not sustained unless there is some independent 
corroborating evidence in the form of a video or audio recording. The citizen eventually 
receives a very weak letter from command describing that nothing can be done; the 
evidence is insufficient etc., etc.  

 
It is important to point out that OPD makes no effort to identify officers who 

receive many complaints for rudeness. There is little or no effort to identify a pattern of 
inappropriate behavior and take steps to correct it. 
 
 
2. The Impact of Rudeness on Crime Fighting 
 

     The negative impact of officer rudeness can have a serious impact on police crime 
fighting efforts. To investigate a crime, the police need information. The best information 
comes from people. This requires citizen cooperation, and common sense suggests that 
people who are alienated from the police are less likely to cooperate.  

 
     To obtain information from a citizen, an officer must make contact. There are 

essentially three ways an officer can lawfully contact a citizen:  1) by consent; 2) based 
on reasonable articulable suspicion; or 3) based on probable cause. 
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     Officers who are rude in their approaches or contacts with citizens jeopardize one 
of the greatest policing tools available to them:  consent.  Officers are free to contact 
citizens and ask them just about any questions they like so long as they are not detaining 
the citizen – the citizen is at all times free to go.  A department with a reputation for 
rudeness will likely not receive that type of cooperation. A courteous, respectful officer 
who obtains information or compliance without the use of force or detention will 
invariably leave the citizen with a more favorable view than an officer employing an 
alternative, harsher method. 
 

     Absent consent, an officer has no basis to continue any contact with a citizen 
unless the officer has reasonable articulable suspicion or probable cause.  Reasonable 
articulable suspicion requires that the officer have enough articulable facts to describe a 
suspicion that a crime is or is about to be committed.  The suspicion must be more than a 
hunch.  If the officer has this basis, he may approach the citizen and detain him long 
enough to ask for identification and ask enough questions to determine that the person is 
not involved in a crime.  Once this information is obtained and the suspicion is resolved, 
the citizen is free to leave. 
 

     If the officer conducts this type of contact without reasonable articulable 
suspicion, then the officer has violated the citizen’s Fourth Amendment rights by 
unlawfully detaining him without the requisite basis.  How does rudeness cause this to 
happen?  The following example illustrates.  
 

---Example #5: A young Hispanic teenager, fifteen years of age, was at the Cinco de 
Mayo celebration with his family.  Several officers were patrolling the area.  An officer 
yelled to the young man, “Hey you, get over here.  You look like someone I know with an 
outstanding bench warrant.  Give me some ID.”  The young man had no ID – he was too 
young to drive and is not required to carry ID.  So, the officer took him to the station to 
try and ID him against the protests of the young man and his family.  Not surprisingly, 
the young man was not wanted on any outstanding warrant.   The officer offered to drive 
the young man back to the festivities.  Hurt and humiliated, the young man refused the 
ride and walked back to the park. 
 

     In this case, the officer had no reasonable articulable suspicion to detain the young 
man.  At a minimum, the officer would need to have the wanted person’s photo with him 
to compare it to the young man.  Without some facts or evidence, the officer had no basis 
to contact this young man.  In addition, the officer’s rudeness or gruffness – “get over 
here” – would lead most people to believe they were not free to leave.  Once the officer’s 
words create this detention, the officer must be sure that he has the legal basis to detain 
the citizen.  If not, he has violated the young man’s rights.  The officer then completely 
detains the young man by removing him from the area without his permission or 
sufficient legal basis. 
 

     The scenario in this case raises a number of questions.  Why would an officer have 
this kind of contact at all?  There was no allegation that the young man was doing 
anything wrong.  The gruffness of the officer who presumably was providing crowd 

 11



control seems out of place in the setting.  And, the officer was young so had presumably 
been to the training academy recently enough to have some memory of the requirements 
of a proper contact.  Most troubling of all, though, is the disregard or complete ignorance 
of the Fourth Amendment.  
 

     One more example helps to illustrate the basis for citizen complaints about 
officers’ approaches.   

 
---Example #6: A young officer was off-duty attending a school function at a local 

high school.  The officer noticed three young Caucasian boys, about thirteen to fifteen 
years of age, acting “squirrelly,” dressed in camouflage, and hiding behind a door.  The 
officer noticed the boys “stacking” by the door – peeking from around it.  He also, at 
some point, saw what he thought was a weapon – a lighter.  Based on this information 
and without conducting any other observation or investigation, this officer approached 
the boys and conducted “pat down” searches, a fairly intrusive enforcement action – 
especially when conducted at a high school in the general vicinity of an audience of band 
concert attendees.   
 

     A “pat down” search requires a reasonable belief that a person is armed and 
dangerous and the investigatory detention requires the officer to believe a crime has or is 
about to occur.  In this case, the officer felt the facts warranted a contact and that the 
boys were attempting a “Columbine-like” ambush.  Not surprisingly, the contact 
produced no evidence whatsoever of an ambush; in fact, the boys were there to surprise 
their sister/girlfriend at her band performance.  When the boys told their parents what 
happened, they complained. 
 

     The department supported the officer’s actions in this case and determined that his 
observations that a “Columbine-like ambush” was afoot were reasonable.  The reason this 
contact was not reasonable is because the officer had done nothing to test his hunch.  The 
off-duty officer did not contact security or another parent or school official to identify 
these boys and their purpose.  The off-duty officer, acting as a parent or an officer, did 
not simply inquire of the boys to see what they were doing or who they were before 
taking enforcement action.  The officer conducted absolutely no investigation prior to 
taking enforcement action.  There was certainly no probable cause for an “ambush” and 
there was not even RAS for an “ambush;” it was a hunch at best, and a poor one, at that.  
There were simply too many other plausible and perfectly innocent explanations for the 
boys’ actions for the officer to conclude a crime was afoot. 
 

     While these two examples are non-traffic contacts, the same rules apply.  In 
addition, traffic stops produce similar rudeness and approach complaints.  The one heard 
most frequently is that the officer will not tell the citizen the reason for the stop while the 
officer is taking the person out of the car, patting him down and searching the vehicle.  
Because no explanation is given by the officer during the approach, the traffic stop often 
deteriorates further as the driver grows upset by the officer’s silence.  The driver may 
begin arguing with the officer further escalating the officer’s use of force, while at the 
same time, further degrading the stop to an actual arrest.   
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            Often, during the search, the officer finds some other substantiation for the stop, 
like an open container or no insurance.  This practice gives the impression, sometimes 
correctly, that the officer’s initial silence was because there was no proper basis for the 
original stop.  Only when the officer finds a basis does he announce the charge.  As stated 
above in the “Probable Cause” section, if the officer has used the wrong standard to stop 
the car in the first place, then the entire stop is in violation of the Fourth Amendment, 
even though the driver may end up charged with something as serious as “Resisting.” 
 
            These problems with officers’ approaches can lead to rudeness complaints, further 
eroding the community’s trust.  Likewise, they may create an unlawful detention.  The 
court’s remedy for a Fourth Amendment violation is generally to exclude the evidence.  
In the event one of these afflicted approaches did lead to confiscation of any evidence of 
a crime that evidence would likely be excluded.  So, these cases are not as minor as a 
simple rudeness case may lead one to believe. 
 
 
3.  Commentary  
 

Several factors seem most noteworthy about these cases where citizens are 
complaining about the officer’s approach.  First, once again, the department misses a 
golden opportunity to engage the community in a positive fashion.  Any initial contact 
with the public is an opportunity for community policing.  By turning these contacts into 
rudeness complaints, the department loses out on the least expensive, most effective form 
of community policing. 
 

Second, over the past four and one-half years, it has become abundantly clear to 
me that the department has a dangerously low understanding of the constraints of the 
Fourth Amendment.  The Fourth Amendment is the most significant check on police 
powers.  Unfortunately, most people cannot afford to hire an attorney when their rights 
have been violated, so there is often no other redress for these complaints.  Even so, the 
department should be adhering to the constraints of the Fourth Amendment of its own 
volition.  It is very clear that this department either does not understand those constraints 
or regularly disregards them. 
 

This may be a by-product of lack of training and performance review, but it must 
be addressed.  A courteous and respectful police department is quite simply the least 
expensive, but most dramatic improvement you can make to your department.   

 
 

G.  Air Freshener Cases 
 

     Another class of cases raising pre-text, selective enforcement, and Fourth and 
Fourteenth Amendment issues involves stops for minor violations, particularly for air 
fresheners hanging from rear view mirrors.  Complaints about such stops mainly come 
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from north Omaha and, to a lesser extent, south Omaha. This pattern of complaints 
suggests selective enforcement and racial and ethnic discrimination. 
 

     Because there are so many traffic and regulatory violations, almost any vehicle can 
be stopped at any time for some violation.  As a result, officers can stop or not stop 
whoever they choose. The broadest category of traffic complaint cases at OPD involve 
very minor traffic violations or traffic misdemeanors, like making too wide a turn, having 
white light show through a tail light, a dirty license plate, flicking a cigarette out the 
window, or for having air freshener dangling from their rear view mirror.   

 
     For instance, officers may rely on a dangling air freshener as a form of a “View 

Obstructed” violation as the probable cause for a misdemeanor “arrest.” Even though the 
violation is generally just a citation charge, citizens complain that, once stopped, the 
officers remove the driver and passengers from the vehicle, usually handcuffing them, 
search the driver and passengers and then the vehicle.  
 

     The probable cause for such stops is a potential issue. The obstruction to a driver’s 
view out the front or rear view window must be fairly significant to warrant a violation of 
this kind. This might involve dark decaling or decoration on a windshield and several 
items hanging from the rear view mirror.  
 

    An air freshener alone should not provide sufficient obstruction to cause a 
violation.  The Nebraska statute governing obstructed windows, Section 60-6,256 Neb. 
Rev. Stat. (Attached as “Exhibit 5”), does state that “any” obstruction is a violation. The 
problem is that the “manner” and “obstruction” are not clearly defined in the statute, and 
consequently are subject to interpretation by police officers. This opens the door for 
selective enforcement. 
 

     In the many, many presentations I have given to the community, nobody --and I 
mean, nobody-- when asked, thought that an air freshener was a criminal misdemeanor 
violation. (If OPD is truly concerned about the hazard created by dangling air fresheners, 
they might consider doing a Public Service Announcement to alert the community). 
 

     The fact that the complaints received by the Police Auditor’s office come almost 
exclusively from east Omaha suggests a clear pattern of selective enforcement. As a 
reality check, I conducted an informal survey of vehicles in the Westroads mall parking 
lot. I found any and every thing imaginable hanging from rear view mirrors and plastered 
to front and back windows.  In fact, it was more the exception not to have something 
adorning the inside of your car than to have a perfectly clear window and rear view 
mirror.  I spotted graduation tassels, parking passes, crucifixes, Mardi gras beads, 
handicap placards, dice, Garfield dolls, all types of Husker paraphernalia, and more. 
Anyone reading this report can do his or her own survey, at shopping malls, campus 
parking lots, or athletic events.  

 
     Judging by the absence of complaints from west Omaha, I was concerned that air 

freshener violations were being selectively enforced in north and south Omaha.  And, the 
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fact that air fresheners were almost the exclusive item described to support this violation, 
when any number of items may qualify as an obstruction, caused me to believe OPD’s 
enforcement of this statute was vague or confusing, at best, and selective, at worst. 
 
            Over many months and in various meetings and discussions, I have raised these 
concerns with the Internal Affairs Unit. I have also discussed them with the Chief of 
Police during our monthly meeting.  I have had discussions with the City Prosecutor and I 
conveyed my concerns to the Mayor’s Chief of Staff. I cannot report what action any of 
the above parties took to review, research, or discuss my concerns. I can, however, report 
that in May of this year, the Mayor’s Chief of Staff told me that he was assured by the 
Chief of Police that traffic stops of this type shall cease. 
 
 
H. Citations in Lieu of Arrest 
 

       The “Air Freshener” cases discussed above are only one part of a larger category 
of complaints where citizens are stopped for a very minor traffic infraction or minor 
misdemeanor and yet were handcuffed and subject to pat downs and/or automobile 
searches. Complainants most often ask, “Why was I treated like a criminal for such a 
minor stop?”  
 

       These pre-text stops typically involve flicking a cigarette out the window, a dirty 
license plate, or no insurance (however, the no insurance charge must attach to a proper 
probable cause stop, like making too wide a turn, for instance).   
 

       After reviewing many, many traffic stop investigations and reading hundreds of 
citizen and officer interviews, and reviewing the department’s SOPs, and the state 
statutes and case law, the Auditor’s Office has come to the conclusion that OPD officers 
confuse their SOPs and the law.  Here’s what happened. 
 

       When an officer stops someone in their vehicle for “traffic infractions, any other 
infraction, or a misdemeanor and for any violation of a city or village ordinance,” Section 
29-422 Neb. Rev. Stat. (Attached as “Exhibit 6”), the officer is allowed to issue a 
“citation in lieu of arrest.”  This is commonly referred to as “getting a ticket.”  The 
purpose of statutes such as these is to quickly process people on the street for low level 
offenses so as not to clog the jails.   
 

       However, when an officer issues a “citation in lieu of arrest,” as opposed to a 
full-blown booking arrest where the suspect is taken to jail, the officer’s authority and 
means to hold and detain that person is limited.  Courts have determined that the greatest 
risk to an officer’s safety during a full-blown booking arrest is when transporting the 
suspect to the jail.  That is why officers are allowed to handcuff and search incident to 
arrest when they are booking and transporting a suspect.  However, since this same risk 
does not apply when a person is simply cited and released, the handcuffing and search are 
not permitted.5    
                                                 
5 Knowles v. Iowa, 119 S. Ct. 484 (1998). 
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       This is where OPD runs into problems.  OPD’s SOP on “Handcuffing and 

Restraints,” (Attached as “Exhibit 7”) states that “All persons arrested and taken into 
custody . . . .  will be handcuffed and searched.”  The SOP goes on to say, “This General 
Order pertains to those persons who are arrested and taken into full custody to be logged 
into jail. . . .”  So far, the SOP comports with what we know about the law. 
 

       The SOP goes on to exclude “citizens who are merely detained for the issuance 
of a traffic citation . . . .”  This too is consistent with the Nebraska statute on “citation in 
lieu of arrest.”  However, in practice, this department routinely handcuffs citizens based 
on their arrest for minor misdemeanors even if they are cited and released. 
 

      In addition, OPD officers routinely search vehicles on traffic stops even if a 
citizen has been detained for a minor misdemeanor and is issued a citation in lieu of 
arrest.  The department’s SOP on “Citations: Cite and Release (G)” states, “The right to 
search during the arrest process remains the same regardless of whether the arrestee is 
cited or booked into Detention.” (Attached as “Exhibit 8”).  This policy directly violates 
the holding of the United States Supreme Court in the Knowles case. 

      This is grave error for a number of reasons.  

First, as is the case with air freshener stops, there are few if any citizen complaints 
involving handcuffing and searches of this type from the western half of Omaha. This 
suggests that OPD selectively practices this procedure of “handcuffing and searching 
incident to a citation.”   

Second, so many minorities complain of exactly this type of “harassment” during 
minor traffic stops.  They feel they are being treated more harshly because of their race.   

Third, when a citizen objects to this type of treatment, the traffic stop often 
escalates to more charges like “Disorderly Conduct” or “Resisting Arrest.”  And, the 
citizen often ends up in jail and with a record when none of this should have happened in 
the first place.   

Fourth, the community animus toward the police department grows with each 
such stop. 

Over the past year, I have sent memorandums to the Chief of Police, the City 
Attorney’s office, and the Mayor’s Chief of Staff expressing my concern about this 
practice and recommending that the department harmonize their SOP’s and practices to 
comport with the law.  I have also spoken directly to members of the Internal Affairs Unit 
and the Chief about this matter.  I was told, only by the Chief, that one of the attorney’s 
in the Prosecutor’s Office disagreed with me.  I was never told why nor have I ever 
received any response from any other party I raised this issue with. 
 

I am aware of only one modification to the “Handcuffs and Restraints” SOP.  The 
Chief was troubled by one case where a young African-American male dental student 
complained that he was “profiled” during a traffic stop.  The young man was stopped, 
removed from his car, handcuffed, patted down, and his car searched for allegedly having 
no tags (he did have tags, the officer just did not see them) and no insurance (the young 
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man had several past insurance cards in his glove box, but not the current one – he did 
prove he had insurance to the prosecutor and the case was dismissed).  There were no 
allegations that the citizen was armed or dangerous or that he did not cooperate – and still 
he was handcuffed, patted down, and his car searched. 

 
The Chief’s concerns resulted in this modification to the “Handcuffs and 

Restraint” SOP (Attached as “Exhibit 9”), “Officers arresting and citing a citizen for the 
traffic misdemeanor offense of No Proof of Insurance only, shall be prohibited from 
handcuffing the motorist unless other risk factors are present.”  But, does that really make 
sense?  Is “No Proof of Insurance” any more or less dangerous than say “Littering” or 
having an air freshener hanging from your rear view mirror, as we have seen OPD 
enforce?  Does it make sense to remain in your car while being cited for “Speeding,” but 
removed from you car, handcuffed and searched for “Littering?” 
 

      No, it doesn’t make sense.  That’s why state law and the Supreme Court tie the 
level of police intrusion to the level of risk, not the title of the offense.  Even if the 
department has a better analysis than the one I have raised here, what practice is most 
consistent with meeting all of the stated interests?  The community needs a practice that 
matches minimal intrusions with minimal offenses, but allows an officer to further 
protect himself when the facts of an individual case call for it.  Most importantly, OPD 
needs a practice that is fairly and consistently applied throughout the entire community.   
 
 

I. Disorderly Conduct, Obstructing, and Resisting Cases 
 

Yet another series of citizen complaints involve charges of “Disorderly Conduct,” 
“Obstructing,” and/or “Resisting.”  Generally, these violations show up in the case of a 
questionable contact by the officer and often serve as a “cover” for the officer’s conduct. 
When officers use harsher tactics than are reasonable, citizens very often will respond 
negatively. This then becomes the basis for a charge of “Obstruction” or “Resisting.” 
There are two problems with this process. 
 

Instead of using his or her negotiating skills to deescalate the encounter and to 
continue with legitimate police business, the officer threatens arrest or arrests short of 
facts that actually support the “cover” charge. 
 

Second, an officer uses one the “cover” charges almost like a traffic pre-text stop.  
In these examples, the officers more clearly seem to simply misapply the statute or 
ordinance altogether.  In fact, in many of these cases, it does not appear the officers 
understand the elements of the charges at all.  Although the two problem categories are 
close cousins, I will try and distinguish them. 
 
1. Cover Charges 
 

When I first began work as the Police Auditor, I was very shocked to learn that 
there was a common practice of charging citizens with “Disorderly Conduct” if they 

 17



cussed at an officer.  In my experience, profanity alone is almost never sufficient to prove 
up “Disorderly Conduct.”  I wondered if there was a special ordinance describing such an 
offense.  
 

As usual, I found there was not.  Instead, the department had once again twisted 
and contorted the reading of a Nebraska Supreme Court case to reach this conclusion.  
Absent an ordinance, it made no sense to say cussing, in general, was not a violation, but 
cussing at or in the presence of an officer is a violation.  Instead, the Groves6 case (See 
Auditor’s memo, Attached as “Exhibit 10”) is a classic disorderly conduct case where 
words and actions constituted the violation, not words alone. 
 

Another common mistake is using “Obstructing” or “Resisting” as cover for a bad 
or difficult arrest.  “Obstructing” should never be used when a person “refuses to submit 
to arrest,” because that is specifically excluded from the statute.  Section 28-901 Neb. 
Rev. Stat. (Attached as “Exhibit 11”).  In addition, the charge of “Resisting” requires 
some use or threatened use of force to establish a violation.  (Also at “Exhibit 11”).  So, 
imagine an officer says to a citizen, “Get over here or I’ll arrest you!!”  And the citizen 
does not immediately move, but replies, “F*** you.”  In this scenario, this citizen has not 
yet committed “Disorderly,” “Obstructing,” or “Resisting.”  However, judging by the 
practices I have seen, I doubt many at OPD would agree. 
 
2.  Lack of Probable Cause 
 

The second group of problematic cases in this category involve officers simply 
lacking probable cause.  There are many, many examples to draw from, so I will use just 
a few to illustrate the point.  For instance, “Disorderly Conduct” requires something more 
than words to establish the imminence of the violation.  A genuine threat, fighting words, 
actions that signify imminent contact, etc. are the type of facts needed to establish this 
violation. 
 

As mentioned above, swearing alone or swearing at a police officer is insufficient 
to establish this offense.  So too should be the following cases where officers have 
actually charged “disorderly conduct”:  “he gave me a hard look;”  “he flipped us off;”  
“he was arguing in his own home.”  By far, the most common improper use of 
“disorderly conduct” is when the citizen allegedly uses smart, fresh, boorish language or 
has “an attitude.”  I have also seen officers rely on “anti-police” behavior or the like as a 
description of “facts” that warrant “Disorderly Conduct.”  Obviously language such as 
this falls far short of conduct that is criminal. 
 

The next set of examples illustrating a misunderstanding of the elements of the 
charges discussed involves “Obstructing.”  What is so troubling about these cases is that 
officers are charging and arresting citizens for actions that they have a legal right to do.  
For example, in several cases, the citizen refused to speak to the officer or to tell the 
officer something about another person.  You have a right not to speak to the officer, and 
it is never “Obstructing” to do that which you have a legal right to do. You also do not 
                                                 
6 State v.Groves, 469 N.W.2d 364 (Neb. 1991). 
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have to return an officer’s phone call or let an officer into your home without a warrant – 
other examples of what OPD has characterized as “obstructing.” 
 

I have repeatedly seen this department arrest or threaten to arrest for just that.  
This is yet another chilling example and further illustration of OPD’s tenuous grasp of 
basic constitutional principles. 
 
3.  Commentary 
 

The inappropriate practices discussed above are reinforced in OPD training. Far 
too much emphasis is placed on “Command and Control” style of policing. Officers are 
trained to control the situation no matter what.  Less time is spent on learning the law that 
underpins police action and even less on negotiating skills.  I rarely see officers in 
complaint cases employing their “Verbal Judo” skills.  As a result, you get this terrible 
product where the officer acts as though he is the law instead of a law enforcement 
officer.  I have heard so many times citizens complain that the officer said, “I can do 
what I want, I’m a cop,” or words to that effect. 
 

In the case of traffic stops, using overly aggressive or harsh policing tactics so 
often escalate a relatively minor traffic or misdemeanor charge to something more 
serious.  This can particularly happen in the instance where someone is pulled over for a 
very minor pre-text stop and voices objection to the nature of the stop.  If the officer takes 
exception and uses these harsher techniques, the citizen will likely receive additional 
charges and possibly be taken to jail.  Negotiation and de-escalation techniques so much 
better suit a situation such as this. 
 

 Needless to say, this harsher type of policing not only can subject the department 
to liability, but it creates even more distrust within the community.  
 

 When I have reported these observations to OPD, which I have on numerous 
occasions, they are ignored or discounted.  At one point, I even suggested that the 
department simply track these three types of charges to see what I mean, but I never 
heard any more or it. 
 
 
J. Consent Searches 
 

       As mentioned earlier, obtaining citizen consent is one of the most effective tools 
the police have available. The key to obtaining consent is that it must be free of any 
coercion, actual or perceived.   
 

       When the Auditor’s Office opened in June 2001, OPD did not have a policy 
requiring written consent search cards.  There had been some informal complaints about 
citizens feeling pressured to consent to searches during traffic stops, but there had been 
no recommendations made from this office.  In January of 2003, Chief Carey decided to 
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require signed consent cards when searching vehicles, and in February, 2003 issued the 
attached General Order (Attached as “Exhibit 12).  

 
       The General Order, however, illustrates the problems OPD has in understanding 

the crucial difference between reasonable articulable suspicion (RAS) and probable cause 
as it applies to consent searches of vehicles.   
 

       The Order contains a misstatement of the law.  Ordinarily a traffic infraction or 
citation stop will not have any other basis for police action. If the officer has reasonable 
suspicion that the person is armed and dangerous, however, a Terry stop or pat-down of 
the person and immediate area may be conducted. Probable cause for contraband or 
consent may also be used as the lawful basis for a search of the vehicle. 
 

      After reviewing the original Order, the Public Safety Auditor’s Office published a 
“Separate Recommendation Report”7 offering some suggestions to OPD regarding 
consent searches.  The report was released March 10, 2003. 
 

      The original General Order caused a great uproar among the department rank and 
file.  Chief Carey convened a workgroup to study the issue and propose a revised General 
Order.  Chief Carey asked the Police Auditor to be on the workgroup, but I declined, 
explaining that it would cause a conflict of interest if I was subsequently asked to make 
recommendations about this SOP. The Chief, after all, already had all of my suggestions 
in the “Separate Recommendation Report.” 
 

      On July 17, 2003, OPD released the revised General Order (Attached as “Exhibit 
13”). It contained none of the Police Auditor’s recommendations.  One issue raised 
particular concerns.  The General Order stated that a front seat passenger not wearing a 
seat belt is required to provide identification. We found absolutely no support for that 
proposition in the Nebraska seat belt statute, and have repeatedly communicated our 
concerns to OPD (Attached as “Exhibit 14”).  I had a brief conversation with the City 
Prosecutor about this provision and he mentioned a possible interpretation that would 
require the party protected by the ordinance identify themselves, similar to minors 
transported across state lines for prostitution.  The statute, however, provides no hint of 
such a possible interpretation.  
 

      As a result of the above-described process, the Police Auditor is again concerned 
that the senior command had misstated the law regarding the critical enforcement 
differences between RAS and probable cause. In this instance, moreover, the City Law 
Department had verified that the language in the Order regarding identification of the 
front seat passenger was incorrect, but the error was still included in the final General 
Order and is still in the SOP even after repeated requests to remove it. 
 

     It is entirely possible that OPD officers are unlawfully using this SOP as the basis 
to require passengers to identify themselves.  Based on the other trends and patterns of 
complaint contained in this report, those same citizens may likewise be subject to some 
                                                 
7 Id., at Auditor’s website. 
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of the other questionable practices identified, as well.  Although this practice did not rise 
to the level of an identifiable complaint pattern while we were able to track it, the fact 
that the improper SOP is still authorized was worth reporting. 
 
 

III. Consequences 
 

It is nearly impossible to overestimate the corrosive effect on police/community 
relations of the police actions described in the previous section.  It is fair to say that at 
least one, and generally some combination of bad practices, was used in nearly every 
traffic stop complaint I reviewed.  The most common, because it was practiced by design, 
was the pat down, handcuffing, and car search incident to citation for the most minor 
violations. 

 
What does this type of policing do to a community over time?  Imagine yourself 

in the following scenario. You are driving down the street in your properly registered and 
plated vehicle when you see an officer in your rear view mirror.  You are surprised and a 
bit alarmed when you realize you are being pulled over.  You immediately reach to your 
glove compartment for your insurance and registration.  Much to your amazement and 
horror, the officer has drawn his gun on you, pointed it at you, and screamed, “Put your 
hands where I can see them!” (In north and south Omaha, this gesture of reaching for the 
glove compartment alone has been deemed “furtive,” contrary to case law, and enough 
to substantiate a RAS that the driver is armed and dangerous). 

 
The next thing you know, the officer is ordering or pulling you out of the car.  At 

that point, your experience felt surreal.  “But officer, what have I done?”  You are 
ignored or told to “Shut up!”(which the department has repeatedly determined is not 
rude).  You are shoved against the vehicle, patted down, and handcuffed.  Since you were 
in your neighborhood on your way home from work, you noticed that your neighbors 
drove by and slowed as they watched your encounter with the police.  You were deeply 
humiliated. 

 
Next, the officer searches your vehicle.  You managed to regain some of your 

composure and you stated, “Hey, you can’t search my vehicle – that’s a violation of my 
Constitutional rights.”  And the officer responds, “You don’t even know how to spell 
constitution.”  While the officer searched your car, he discovered a small “roach” in the 
back seat of the car.  You are shocked but remember your teenage son and his friends had 
used your car to go to a concert the night before.  You are frustrated but try to explain and 
are again rebuffed by the officer. 

 
The officer then states, “Well, I pulled you over because of your dangling air 

freshener, but I’m going to have arrest you for possession of less than an ounce of 
marijuana.”  The officer approached you and grabbed your arm and smirked, “What 
kinda parent are you?”  “Hey, what are you doing?” you shouted.  The officer stated, 
“You’re going to jail.”  You stated, “No, I have to go to work tomorrow!  This is 
bulls***!” as you turned your shoulder while still in cuffs. 
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At that point, more officers have arrived and the officer that grabbed you sweeps 

your feet out from under you as your arm movement was considered resistance.  Your 
head was knocked on the ground and because of your fall, you were scraped and 
bleeding.  The officers lift you off the ground using your arms handcuffed behind your 
back.  You strained your shoulder and complain that the cuffs are too tight. 

 
You are placed in the back of the cruiser and are transported to jail.  You have to 

find someone to bond you out of jail, and when you return to get your car, you discover 
that it was towed.  You must pay tow charges and storage charges to get your car out of 
impound, in addition to going to court and or paying the ticket, which now includes five 
charges:  “View Obstructed,” “Possession of Marijuana,” “Disorderly Conduct,” 
“Obstructing,” and “Resisting,”  If this happens to you on your way to work, you might 
lose your job.  And the hassle and upset compounds all for having a dangling air 
freshener. 

 
Although this scenario is a hypothetical, it is based on actual traffic stop 

complaints that I have reviewed primarily from north and south Omaha.  It illustrates 
why there is so much concern about traffic stops.  People in the west and southwest parts 
of Omaha do not report similar complaints.  
 

Over these past five years, I have talked to hundreds of Omahans from north and 
south Omaha about their complaints against the police department.  As a former 
prosecutor, I have a fairly good idea how to assess stories, evidence, conflicting 
statements etc., to determine veracity.  There is little doubt that these complaints are 
sincere.  In the complaints, the citizens are reporting true humiliation, shock, outrage, and 
embarrassment about how they have been treated.   
 

I have heard from parents who fear for their kids of driving age.  They are afraid 
that the wrong word or motion may cause their child serious consequences.  I have 
spoken to too many young black men to keep count:  college graduates, sports 
professionals, schoolteachers, music producers, fathers, sons, etc., who stated that they 
are leaving Omaha because they get stopped and hassled so much.  Or, they are only in 
Omaha visiting family and they get stopped every time they are home, while they don’t 
get stopped in the communities they now live.  Many Hispanic families fear the police 
altogether and avoid the police at all costs. 
 

Perhaps the most telling and disturbing evidence that this police department has a 
poor relationship with the city’s communities of color is the very high rate of unsolved 
homicides.  Serious crimes like rape and homicide rely heavily on the cooperation of 
witnesses and tips from the community.  I have heard for five years now, members of the 
minority communities say they are not going to go to the police, help the police, or in any 
way get involved with the police, because they are afraid of the police and they don’t like 
the way they are treated by the police. 
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IV. Solutions 
 

    What can be done to overcome the damage caused by these bad practices?  
How can OPD improve its relationship with the communities of color?  The following 
section offers a number of constructive recommendations. 

 
 

A.  Improved Customer Service 
 

     Stop cussing.  Stop telling people to “shut up.”  Stop being rude to people.  
Answer your phone.  Return your phone calls.  Answer questions asked of you.  Be 
courteous.  Be helpful.  Remember that taxpayers are your shareholders.  Remember that 
you are a service organization.  Remember the golden rule of policing:  treat EVERY 
person the way you would wish to be treated.  This is the most simple and basic 
instruction and yet is almost entirely overlooked.  Plus, it is free.  It does not cost one 
cent to treat people with respect. 
 

     OPD does not appear to be aware that other styles of policing exist.  Why not 
use a traffic stop for these more minor violations as a way to get to know someone from 
the community?  Rather than turning the stop into a complaint, the officer could give the 
driver a warning or extend a courtesy ticket.  In this way, the department might gain an 
ally instead of making an enemy.    
 

     Many other departments across the country have done a much better job than 
OPD ensuring that respectful policing is a core value of policing.   

 
     First, they conduct regular customer surveys and they respect the responses.  If 

the response says the department is generally rude, the department doesn’t say: prove it, 
as OPD does.  Departments that value customer feedback act on the feedback by 
implementing appropriate changes.  In a recent Colorado Springs Police Department 
Annual Report, that department reported that the response to the department’s most 
recent citywide customer feedback survey was a 91% overall approval of policing service 
and a whooping 94% of the community reported the police were courteous.  OPD has 
never, to my knowledge, conducted a citywide customer service survey in the five years I 
have been here.  
 

     Second a responsive department instills respectful values among its officers.  
This can be done by rewarding good behavior – like commendations.  When the Auditor 
first arrived, OPD did not even keep track of citizen commendations of police officers.  
The Auditor’s Office started tracking citizen initiated commendations the fourth quarter 
of 2003 and continued to do so through the third quarter of 2005 when the office was 
near closing.  The office gathered eight quarters of data on citizen generated 
commendations.  In all, there were 99 commendations - the quarterly average was only 
12.  By comparison, the Portland Police Department, which is somewhat larger than OPD 
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garnered 143 commendations in the first quarter of 2006!  OPD has a long ways to go to 
increase the number and importance of garnering citizen initiated commendations. 
 

     Third, OPD could utilize the Biased-based Policing data that State statute 
requires each law enforcement agency to collect. If properly analyzed, a department 
could determine if there are either problems with individual officers or system-wide. 
 

     At OPD, the Police Union fought for, and management acquiesced to, the 
traffic stop data cards containing no information about the officer involved. This renders 
the data useless for monitoring patterns of conduct among individual officers.  While the 
department dutifully collected and reported the traffic stop data to the State, it did 
absolutely nothing with the information it collected, allowing the statute to sunset without 
making a single effort to meaningfully examine data which was designed to assist a 
department in detecting any patterns of biased policing. 
 

     Fourth, OPD should take advantage of training opportunities. In August of 
2004, PERF, a national police professional association, held a FREE seminar in Kansas 
City to help departments analyze their traffic data.  There were departments from all over 
the country at the conference, including smaller local jurisdictions, like Papillion, 
Nebraska.  And even though I invited and UNO Professor Sam Walker, the nationally 
recognized expert on civilian oversight, offered a scholarship to OPD to defray any 
expenses, not a single person from OPD attended this conference. The Police Union was 
extended an offer as well and likewise did not respond or attend.   

 
     Fifth, OPD needs to be more open about its policies and procedures. Across 

the country, police departments are making a commitment to openness and transparency. 
One way to accomplish this is to make the department’s own rules and regulations (the 
SOPs), available to the public.  This allows citizens to see if an officer is performing 
according to department policy.  I have repeatedly fought with OPD, since I first came 
here, to make its SOP’s public.  I was first even told by a former Captain and a former 
Chief that they were not public record, which is simply incorrect.  While the current 
Chief will provide copies upon request, the SOP should be easily accessible to the public 
–as it once was. 
 

     Many departments make their SOPs available on line.  The Kansas City Police 
Department not only has its SOPs on line, along with Chief’s memos, memos from the 
department’s legal advisor on important matters of law and policy are available for 
review on line as well.  This openness and transparency allows officers and the public 
alike to check the department’s position on a variety of matters.  It also helps to stimulate 
community dialogue in the event the department has taken an unpopular position or a 
position that is worthy of further discussion – like the use of Tasers.  The important point, 
again, is the department’s willingness to share its mode of doing business for examination 
by the public. 
 

     Departments have also developed attractive and informative web sites to reach 
community members. The Tulsa Police Department, for example, allows citizens to 
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regularly check crime hot spots in their own neighborhoods on line.  Neighborhood crime 
data is also made available by the Mesa, Arizona, and Lincoln, Nebraska police 
departments on the web. Tulsa residents can also check for outstanding warrants on line.  
Some departments have even created the ability to pay tickets and get permits on line.  
One look at the OPD website again demonstrates how out-of-touch this department is. 
 

   Sixth, other police departments are successfully using internal and external and 
overlapping workgroups, response teams, or risk management groups to tackle ongoing 
police/community matters.  By having better relationships and communication systems in 
place and working regularly, communities can diffuse problems before a crisis erupts.  
There are models for this all over the country but both the Pittsburg and Boston Police 
Departments come to mind. 
 

   OPD is fortunate to be in the same community as the Criminal Justice 
Department at UNO, which is nationally acclaimed.  And yet, OPD has not developed or 
used that resource at all in furthering its work with the community.  Many departments 
across the country will partner with their local university to conduct surveys, research, 
and the like.  OPD has not availed itself of any of this support. 
 
                The list of improvements and innovations to good customer service and 
delivery of public safety services is endless.  Modern police departments have taken this 
challenge on as its own reward, understanding the more you improve service the more 
COMPLIANCE and COOPERATION you will receive from your community.  
Unfortunately, this is simply a concept that escapes OPD as it avails itself of so little 
advancement and innovation.  It is another form of disrespect.  The citizens of Omaha 
deserve a much better police department. 
 
 
B.  Improved Training 
 

         Like customer service, OPD trails behind most police departments in training 
requirements.  According to the 2004 Law Enforcement Management and Administrative 
Statistics kept by the Bureau of Justice Statistics (Attached as “Exhibit 15”), OPD 
requires no annual in-service training. The report lists many agencies that require up to 
200 “in-service” hours per year.  The majority of departments require between 40 to 60 
hours.   

         This lack of in-service training has a direct impact on the department’s 
problems with regard to the Fourth Amendment discussed in this report.    
 

        At this point, OPD’s tenuous grasp of legal matters, particularly the Fourth 
Amendment requires special action. The department should convene an external blue 
ribbon review commission to assist it in sorting out its training and policy matters. In the 
long term there should be a full-time Legal Advisor within the department.  
 

        One last comment about OPD training is in order. Over the years, I have enjoyed 
working with many people in the Training Unit, so I do not mean this as any 
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disparagement of them as individuals.  When I first arrived to work with OPD, I attended 
a number of the department’s training classes.  One of those classes was for the “FTO’s”  
(Field Training Officers) who train new officers. 
 

        The FTO position should be a very prestigious one within a department and a 
high honor reserved for the very best officers.  The class was eight hours a day for five 
working days.  It was all class work: lecture and notes.  I was not able to attend for the 
full session each day as I still had an office to run, so I attended when I could.  Overall, I 
probably made it to about 50% of the class time.  I took no notes and I did not study.  I 
took the test along with the other officers at the end of the training and scored 100%.  I 
was able to get a perfect score not because I’m smart but because the test was so simple.  
Moreover, the training included not one mention of the Fourth Amendment. In short, 
OPD is not training its key FTO officers who will orient new recruits about the legal 
issues that are central to police work. 
 

       Other departments do better. The Colorado Springs Police Department has a 
terrific officer manual with examples and explanations for difficult Fourth Amendment 
questions that officers keep with them at all times.  Kansas City had an online lawyer that 
could answer questions for officers, etc.  Once again, OPD employs none of these 
devices.    
 
 

B. Shift Change Issues 
 

      When I started as Police Auditor, I often wondered why it was so difficult to keep 
track of officers.  People were moving around all the time and it was hard to get to know 
officers and their units.  This complaint is also heard frequently from the community.  
One officer will strike up a good relationship with a neighborhood association or a group, 
for instance, and start some exciting work, and then be gone in six months. 
 

     Another problem I had heard about was that so many of the youngest officers 
worked the nighttime shift in the northeast and southeast precincts, the busiest in terms of 
call load.  I wondered why you would put all of your youngest officers in your most 
difficult positions.  Well the answer to both of these questions is “Shift Change.” 
 

     OPD’s Shift Change procedures were designed with good intentions.  They allow 
officers to “bid” their shift and location based on seniority.  This procedure has some 
unintended consequences, however.  First, all of the experienced officers drift to the least 
busy shifts – days in southwest precinct, for instance.  The officers with the least 
experience end up in the busiest precinct – nights in northeast.  The problem is all the 
seasoned officers are not where they need to be and many of the inexperienced officers 
are where they should not be.  While the department tried to address this problem with 
the so-called “four year” rule, no group of officers could have fewer than so many 
officers with less than four years experience, it did not really solve the problem.  Four 
years experience is still a far cry from fifteen years of experience. 
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      Second, there is a constant turnover of officers.  “Shift Change” occurs twice a 
year!  So, every six months, you have your whole department (some positions are 
exempted) moving all over.  Not only is that expensive and time-consuming, but it is 
confusing to the users of the system – the citizens.  It is no wonder then that the people of 
north and south Omaha complain that the officers are too young and they never get to 
know the community.  Well, the citizen’s are right:  young officers start out in northeast 
and generally move out of there as soon as they can. 
 

      It is time to seriously review OPD’s Shift Change procedures.  Management 
needs more control over assignments in order to ensure the appropriate experience and 
personalities in each and every precinct. Modifications to the procedures can strike a 
balance between the officers’ need as employees and the needs of the community. 

 
  
D. Recruitment 
 

When Chief Warren was appointed Chief of Police, he told me there were no 
African-Americans working on the “night” shift in the northeast precinct.  I found that 
shocking.  Someone from north Omaha made this analogy:  “That’s like all police 
officers in Gretna being African-American.”  While matters of race and ethnicity have 
been historical problems for police departments, modern departments want their 
department to reflect the communities they serve. 
 

Many, many people in north and south Omaha have commented on the alienation 
they feel from a predominantly male, white, and rural police force (a spot check of the 
home residence of OPD reflects a 20 -25% rate of non-Omaha residence).  They would 
like to see more experience in their neighborhood, as noted above, more local officers 
who have a stake in the community, and more diversity. 
 

OPD has not been very successful recruiting or maintaining a diverse workforce.  
I know that at least one large recruit class since I have been here did not have a single 
African-American in it.  Unfortunately, another by-product of harsh and poor policing 
tactics in communities of color is that the young members of those communities do not 
select policing as a career. 
 

In addition, if you have a smaller concentration of African-American or Latino 
neighborhoods that are over policed in the fashion this report describes AND the police 
department struggles with the proper application of probable cause, it is not beyond the 
realm of possibility that some of these bad stops this report describes have knocked a 
potential police academy applicant out of the application pool because of a misdemeanor 
police record.  No matter what the reasons, OPD has to do a better job of recruiting and 
positioning its personnel.  
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V. Conclusion 
 

   
     It is no wonder there have been such persistent complaints from Omaha’s 

minority communities about how the department conducts traffic stops.  There are serious 
Fourth and Fourteenth Amendment matters raised in these many examples cited.  In 
addition, it is clear that OPD does not listen to the community and it does not listen to the 
Auditor, for that matter either.  It is very hard to imagine a department so closed and so 
obstinate succeeding in any efforts to change or to community police. 
 

    This report identifies the major problems and offers several practical 
suggestions for correcting those problems. As is mentioned throughout the report, all of 
the suggested improvements are currently in place in police departments across the 
country. And all of these practices are fully consistent with effective crime-fighting. 
Indeed, as this report has emphasized, respectful policing is an essential element of 
effective policing. 
 
 The current situation cannot be allowed to continue. The people of Omaha are 
entitled the best police service.  
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